
issued, fully paid and nonassessable shares of the Surviving Corporation (with the relative rig& 
and preferences described in an amendment to the Articles of Incorporation adopted as of the 
Effective Time as provided in Section 2.4, the “Surviving Corporation Common Stock”). As of , 
the Effective Time, all such shares of Mergerco Common Stock cancelled in accordhce with 

automatically cease to exist, and each holder of a certificate representing any such shares of 
Mergerco Common Stock shall cease to have any rights with respect thereto, except the right to 
receive the shares of Surviving Corporation Common Stock as set forth in this Section 3.01. 

, 

this Section 3.01(i), when so cancelled, shall no longer be issued and outstanding and shall 4 

0) No Fractional Shares. Notwithstanding any other provision in this 
Agreement, no fractional shares of New Holdco Common Stock shall be issued in the Merger to 
any holder of Public Shares, Company Optidls or Rollover Shares as Stock Consideration or to 
any holder of Public Shares, Company Opdons or Rollover Shares pursuant to any exchange 
involving Rollover Shares. Each holder of Public Shares, Company Options or Rollover Shares, 
as applicable, who otherwise would have been entitled to a fraction of a share of New Holdco 
Common Stock shall receive in lieu thereof cash (without interest) in an amount determined by 
multiplying the fractional share interest to which such holder would othenuise’be entitled by the 
Cash Consideration. No such holder shall be dntitled to dividends, voting rights or any other 

Adjustments. Without limiting the other provisions of this Agreement, if 
at any time during the period between the Original Agreement Date and the Effective Time, any 
change in the number of outstanding shares of Company Common Stock shall occur as a result 
of a reclassification, recapitalization, stock split (including a reverse stock split), or combination, 
exchange or readjustment of shares, or any stock dividend or stock distribution with a r-rd date 
during such period, the Merger Consideration as provided in Section 3.010) shall be equitably 
adjusted to reflect such change (including, without limitation, to provide holders of shares of 
Company Common Stock the same economic effect as contemplated by this Agreement prior to 

manner that increases the Maximum Stock Election Number. 

, 

rights in respect of any fractional share of New Holdco Common Stock. I 

(k) 

such transaction); provided that in no event shall the Stock Consideration be adjusted in a t 

Section 3.02 Exchange of Certificates. 

(a) Desimation of Paving Agent: Dewsit of Exchanze Fund. Prior to the 
Effective Time, New Holdco and Mergerco shall designate a paying agent and exchange agent 
(the “Paying Agelip) reasonably acceptable to the Company for the payment of the Merger 
Consideration as provided in Section 3.010) and Section 3.01Cg.). On the Closing Date, 
promptly following the Effective Time, the Surviving Corporation and New Holdco shall (i) 
deposit, or cause to be deposited with the Paying Agent for the benefit of holders of Cash 
Consideration Shares, cash amounts in immediately available funds constituting an amount 4 u a l  
to the aggregate amount of the Cash Consideration, (ii) deposit or cause to be deposited with the 
Paying Agent for the benefit of holders of Stock Consideration Shares certificates representing 
New Holdco Common Stock in an amount equal to the aggregate amount of Stock Consideration 
(including the cash portion of the Stock Consideration, if any), (iii) deposit or cause to be 
deposited with the Paying Agent for the benefit of those entitled thereto cash in an amount 
sufficient to fund cash payments in lieu of any fractional shares pursuant to Section 3.010, and 
(iv) deposit, or cause to be deposited with the Paying Agent the Total Option Cash Payments 
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(together, the "Aggregute Merger Consideration") (exclusive of any amounts in r e s p y  'bf 

Section 3.01(a) (such amount as deposited with the Paying Agent, the "Exchange Fund"). In 4 

the event the Exchange Fund shall be insufficient to make the payments contemplated 6y Section 

Holdco shall promptly deposit, or cause to be deposited, additional funds with the Paying Agent 
in an amount which is equal to the deficiency in the amount required to make such payment; 
provided that in no event shall the Surviving Corporation or New Holdco be required to 
contribute shares of New Holdco Common Stock to the Exchange Fund in an amount in excess 
of the Maximum Stock Election Number. The Paying Agent shall cause the Exchange Fund to 
be (A) held for the benefit of the holders of Company Common Stock and Company Options, 

Section 3.01@, and Section 3.03 hereof. The Exchange Fund shall not be used for any purpose 
that is not expressly provided for in this Agreement. 

Dissenting Shares, the Rollover Shares and,Company Common Stock to be cancelled pursuantcto 

301Co), Section 3.01(d, Section 3.01@, and Section 3.03, the Surviving Corporation and New 

I '  

, 

I 

and (B) applied promptly to making the pa$ents pursuant to Section 3.02(b), Section 3.Ol(n), * 

(b) Letter of Transmittal. As promptly as practicable following the Effective 
Time and in any event not later than the secqnd business d ~ y  afier the Efrective Time, the 
Surviving Corporation and New Holdco shall cape' the Paying Agent to mail (and to make 
available for collection by hand) (i) to each holder of record of a Certificate or Book-En@ Share 
not previously submitted to the Paying Agent accompanied by a valid Letter of Transmittal, @ 

Letter of Transmittal and accompanying instructions for use in effecting the surrender of the 
Certificates or Book-Entry Shares and (ii) to each holder of a Company Option, other than Net 
Electing Option Shares, a check in an amount due and payable to such holder pursuant to Section 
3.03 hereof in respect of such Company Option. If any Letter of Transmittal submitted to thk. 
Paying Agent prpvides that payment of the Merger Consideration is made to a person other than 
the person in whose name the surrendered Certificate is registered or Company Option is held of 
record, it shall be a condition of payment that (i) the Certificate so surrendered shall be properly 
endorsed or shall otherwise be in proper form for transfer and (ii) the person requesting such 
payment shall have paid any transfer and other Taxes required by reason of the payment of the 
applicable portion of the Merger Consideration to a person other than the registered holder of 
such Certificate surrendered or shall have established to the reasonable satisfaction of the 
Surviving Corporation that such Tax either has been paid or is not applicable. Until surrendered 
as contemplated by Section 3.01(d) or this Section 3.02, each Certificate, Book-Entry Share or 
option certificate, as applicable, shall be deemed at any time afier the Effective Time to represent 
only the right to reGe,iye the applicable portion of the Aggregate Merger Consideration or Option 
Cash Payment, as applicable, in cash as contemplated by this Section 3.02 or Section 3.03 
without interest thereon. 

(c) Surrender of Shares. Upon surrender of a Certificate (or affidavit of loss 
in lieu thereof) or Book-Entry Share for cancellation to the Paying Agent, togetha with a Letter 
of Transmittal duly completed and validly executed in accordance with the instructions thereto, 
and such other documents as may be required pursuant to such instructions, the holder of such 
Certificate or Book-Entry Share shall be entitled to receive in exchange therefor the Merger 
Consideration for each share of Company Common Stock formerly represented by such 
Certificate or Book-Entry Share, to be mailed (or made available for collection by hand if SO 

elected by the surrendering holder) within twenty (20) business days following the later to occur 
of (i) the Effective Time; or (ii) the Paying Agent's receipt of such Certificate (or affidavit of 
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loss in lieu thereof) or Book-Enby Share, and the Certificate (or affidavit of loss in lieu thermf) 
or Book-Entry Share so surrendered shall be forthwith cancelled. The Paying Agent shall accept 
such Certificates (or affidavits of loss in lieu thereof) or Book-Entry Shares upon compliance 
with such reasonable terms and conditions as the Paying Agent may impose to effect an orderly 
exchange thereof in accordance with normal exchange practices. No interest shall be paid or 
accrued for the benefit of holders of the Certificates or Book-Entry Shares on the Merger 
Consideration (or the cash pursuant to Section 3.020~)) payable upon the surrender of the 
Certificates or Book-Entry Shares. 

(d) Termination of Exchange Fund. Any portion of the Exchange Fund which 
remains undistributed to the holders of the Certificates, Book-Entry Shares or Company Options 
for twelve (12) months after the Effective Time shall be delivered to (i) if cash, the Surviving 
Corporation or (ii) if shares of New Holdco Common Stock, New Holdco, in each case, upon 
demand, and any such holders prior to the Merger who have not theretofore complied with this 
Section 3.03d) shall thereafter look only to the Surviving Corporation, as general creditors 
thereof for payment of their claim for cash, without interest, to which such holders may be 
entitled. If any Certificates or Book-Enhy Shares shall not have been surrendered prior to one 
(1) year after the Effective Time (or immediately prior to such earlier date on which any cash in 
respect of such Certificate or Book-Entry Share would otherwise escheat to or become the 
property of any Governmental Authority), any such cash in respect of such Certificate or Book- 
Entry Share shall, to the extent permitted by applicable Law, become the property of the 
Surviving Corporation, subject to any and all claims or interest of any person previously entitled 
thereto. 

' 

(e) No Liability. None of the Parents, Mergerco, New Holdco, the Company, 
the Surviving Corporation or the Paying Agent shall be liable to any person in respect of any 
cash held in the Exchange Fund delivered to a public official pursuant to any applicable 
abandoned property, escheat or similar Law. 

(0 Investment of Exchange Fund. The Paying Agent shall invest any cash 
included in the Exchange Fund as directed by the Parents or, after the Effective Time, the 
Surviving Corporation; provided that (i) no such investment shall relieve the Surviving 
Corporation or the Paying Agent from making the payments required by this Section 3.02(0, and 
following any losses the Surviving Corporation shall promptly provide additional funds to the 
Paying Agent for the benefit of the holders of Company Common Stock and Company Options 
in the amount of such losses; and (ii) such investments shall be in short-term obligations of the 
United States of America with maturities of no more than thirty (30) days or guaranteed by the 
United States of America and backed by the full faith and credit of the United States of America 
or in commercial paper obligations rated A-1 or P-1 or better by Moody's Investors Service, Inc. 
or Standard & Poor's Corporation, respectively. Any interest or income produced by such 
investments will be payable to the Surviving Corporation or Mergerco, as directed by M e r g m .  

Section 3.03 

(a) 

Stock Options and Other Awards 

Comuanv Outions. As of the Effective Time, except as otherwise agreed 
by the Parents, New Holdco and a holder of Company Options with respect to such holder's 
Company Options: 
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(i) each Company Option (other than Company Options subject to a valid Irrevocable 

action on the part of any holder of an$ such Company Option, become fully vested and , 
converted into the right at the Effective Time to receive, as promptly as practicable follbwing the 

respect thereto calculated as follows: the'product of (a) the excess, if any, of the Cash 
Consideration over the exercise price per share of such Company Option multiplied by (b) the 
number of shares of Company Common Stock issuable upon exercise of such Option (the 
"Option Cash Paymenf' and the sum of all such payments, the "Total Oprion Cash Paymenl"). 
, and 

to Section 
accordance with Section 3.01&). 

Option Election), whether vested or unvested, shall, by virtue of the Merger and without hny 

Effective Time, a cash payment (less applicable withholding taxes and without interest) with 

I 

, 

t 

(ii) each Company Option which is subject to a valid Irrevocable Option Election, subject 0 
and Section 3.010,  shall be converted into Merger Consideration in 

In the event that the exercise price of any Company Option is equal to or greater than the Cash 
Consideration such Company Option shall be cancelled without payment thetefor and have no 
further force or effect. Except for the Compahy Options s'et'forth in Section 3.03(a) of the 
Company Disclosure Schedule, as of the Effective Time, all Company Options shall no lonper be 
outstanding and shall automatically cease to exist, and each holder of a Company Option shall 
cease to have any rights with respect thereto, except the right to receive the Option Cash 
Payment. Prior to the Effective Time, the Company shall take any and all actions reasonably 
necessary to effectuate this Section 3.03(a), including, without limitation, providing holders of 
Company Options with notice of their rights with respect to any such Company Options as 
provided herein. 

' I  

(b) Other Awards. As of the Effective Time, except as otherwise agreed by 
the Parents and a holder of Restricted Shares with respect to such holder's Restricted Shares, 
each share outstanding immediately prior to the Effective Time subject to vesting or other lapse 
restrictions pwsuant to any Company Option Plan or an applicable restricted stock agreement 
(each, a "Restricted Share") which is outstanding immediately prior to the Effective Time shall 
vest and become free of restriction as of the Effective Time and shall, as of the Effective Time, 
be cancelled and converted into the right to receive the Cash Consideration or the Stock 
Consideration, in accordance with Section 3.011b). 

(c) 1 ,  I (Amendments to and Termination of Plans. Prior to the Effective Time, the 
Company shall use its reasonable best efforts to make any amendments to the terms of the 
Company Option Plans and to obtain any consents fiom holders of Company Options and 
Restricted Shares that, in each case, are necessary to give effect to the transactions contemplated 
by Section 3.03(a) and Section 3.031b). Without limiting the foregoing the Company shall'use 
its reasonable best efforts to ensure that the Company will not at the Effective Time be bound by 
any options, stock appreciation rights, warrants or other rights or agreements which would entitle 
any person, other than the holders of the capital stock (or equivalents thereof) of the Parents, 
Mergerco, New Holdco and their respective subsidiaries, to own any capital stock of the 
Surviving Corporation or New Holdco or to receive any payment in respect thereof. h 
fiutherance of the foregoing, and subject to applicable Law and agreements existing between the 
Company and the applicable person, the Company shall explicitly condition any new awards or 



grants to any person.under its Company Option Plans, annual bonus plans and other incentid 

fullest extent permitted by applicable Law, hhall withhold payment of the Cash Consideration t. 
or require payment of the exercise price for all Company Options by any holder of a Comppny 
Option as to which the Cash Consideration exceeds the amount of the exercise price per share 
under such option unless such'holder consenis to all of the amendments described in this Section 
3.030. Prior to the Effective Time, the Company shall take all actions necessary to terminate 
all Company Stock Plans, such termination to be effective at or before the Effective Time. 

' ' 

plans upon such person's consent to the amendments described in this Section 3.031~) abd, to thet I '  

, , 

t 

(d) Em~loyee Stock Purchase Plan. The Board of Directors of the Company 
shall terminate all purchases of stock under the Company's 2000 Employee Stock Purchase Plan 

following the Original Agreement Date, an& no additional offering periods shall commence 
under the Company ESPP after the Original Agreement Date. The Company shall terminate the 
Company ESPP in its entirety immediately prior to the Closing Date, and all shares held under 
such plan, other than Rollover Shares, shall be delivered to the participants and shall, as of the 
Effective Time, be cancelled and converted into the right to receive the Cash'Consideration or 

Lost Certificates. If any Certificate shall have b d  lost? 
stolen or destroyed, upon the making of an affidavit of that fact by the person claiming such 
Certificate to be lost, stolen or destroyed and, if required by the Surviving Corporation, the 
posting by such person of a bond, in such reasonable amount as the Surviving Corporation may 
direct, as indemnity against any claim that may be made against it with respect to such' 
Certificate, the Paying Agent will issue in exchange for such lost, stolen or destroyed Certificate 
the Merger Consideration to which the holder thereof is entitled pursuant to this Article IIf. 

(the "Company ESPPn) effective as of the day immediately after the end of the month next 8 

the Stock Consideratip, in accordance with Sectibn 3.0161. ' I  

Section 3.04 

Sec,tion 3.05 Dissenting Shares. Notwithstanding Section 3.01fi) 

TBCA, shares of Company Common Stock issued and outstanding immediately prior to the 
Effective Time and held by a holder who has properly exercised and perfected his or her demand 
for appraisal rights under Article 5.12 of the TBCA (the "Dissenting Shares"), shall not be 
converted into the right to receive the Merger Consideration, but the holders of such Dissenting 
Shares shall be entitled to receive such consideration as shall be determined pursuant to Article 
5.12 of the TBCA (and at the Effective Time, such Dissenting Shares shall no longer be 
outstanding and shdl'kease to have any rights with respect thereto, except the right to receive- 
such consideration as shall be determined pursuant to Article 5.12 of the TBCA); provided, 
however, that if any such holder shall have failed to perfect or shall have effectively withdrawn 
or lost his or her right to appraisal and payment under the TBCA, such holder's Shares, of 
Company Common Stock shall thereupon be deemed to have been converted as of the Effective 
Time into the right to receive the Cash Consideration without any interest thereon and such 
shares shall not be deemed to be Stock Election Shares or Dissenting Shares. Any payments 
required to be made with respect to the Dissenting Shares shall be made by the Surviving 
Corporation (and not the Company, Mergerco, New Holdco or either Parent) and the Aggregate 
Merger Consideration shall be reduced, on a dollar for dollar basis, as if the holder of such 
Dissenting Shares had not been a shareholder on the Closing Date. The Company shall give the 
Parents notice of all demands for appraisal and the Parents shall have the right to participate 

hereof, to the extent that holders thereof are entitled to appraisal rights under Article 5.12 of the t 
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all negotiations and proceedings with respect to all holders of Dissenting Shares. The Company 
shall not, except with the prior written consent of the Parents, voluntarily make any payment 
with respect to, or settle or offer to settle, any demand for payment fiom any holder of 
Dissenting Shares. 

Section 3.06 Transfers; No Further Ownership Rights. After the 
Effective Time, there shall be no registration of transfers on the stock transfer books of the 
Company of shares of Company Common Stock that were outstanding immediately prior to the 
Effective Time. If Certificates are presented to the Surviving Corporation for transfer following 
the Effective Time, they shall be cancelled against delivery of the Merger Cdnsidexation, as 
provided for in Section 3.011%) hereof, for each share of Company Common Stock formerly 
represented by such Certificates. 

’ 

Section 3.07 Withholding. Each of the Paying Agent, the Company, 
Mergerco, New Holdco and the Surviving Corporation shall be entitled to deduct and withhold 
from payments otherwise payable pursuant to this Agreement any amounts as they are 
respectively required to deduct and withhold with respect to the making of such payment undpr 
the Code and the rules and regulations promulgated thereunder, or any provision of state, local or 

treated for all purposes of this Agreement as having been paid to the person in respect of which 
such deduction and withholding was made. 

4 

! foreign Tax Law. To the extent that amounts are so withheld, such withheld amounts shall be 

Section 3.08 Rollover by Shareholders. At the Effective Time, each 
Rollover Share issued and outstanding immediately before the Effective Time shall be cancelled 
and be converted into and become the number of validly issued shares of equity securities of 
New Holdco calculated in accordance with Section 3.08 of the Second Amended Disclosure 
Letter (which shall be identical to Section 3.08 of the Mergerco Disclosure Schedule except that 
the Rollover Shares shall be converted into shares of New Holdco). As of the Effective Time, all 
such Rollover Shares when so cancelled, shall no longer be issued and outstanding and shall 
automatically cease to exist, and each holder of a certificate representing any such Rollover 
Shares shall cease to have any rights with respect thereto, except the right to receive the shares of 
equity securities of New Holdco as set forth in this Section 3.08. 

Section 3.09 

(a) 

Additional Per Share Consideration. 

No later than ten (IO) business days before the Closing Date, if the 
Closing Date shall occur after the Additional Consideration Date, the Company shall prepare and 
deliver to the Parents a good faith estimate of Additional Per Share Consideration, togetha with 
reasonably detailed supporting information (the “~stimated Additional Per Share 
Consideration”). 

(b) Before and after the delivery of the Estimated Additional Per Share 
Consideration statement, the Company shall provide the Parents reasonable access to the records 
and employees of the Company and its subsidiaries, and the Company shall, and shall cause the 
employees of the Company and its subsidiaries to, (i) cooperate in all reasonable respects with 
the Parents in connection with the Parents’ review of the Estimated Additional Per Share 
Consideration statement and (ii) provide the Parents with access to accounting records, 
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supporting schedules and relevant information relating to the Company’s preparation of the 
Estimated Additional Per Share Consideration statement and calculation of Estimated Additional 
Per Share Consideration as the Parents shall reasonably request and that are available to the 
Company or its affiliates. Within five ( 5 )  business days after delivery of the Estimated 
Additional Per Share Consideration statement to the Parents, the Parents may notify the 
Company that they disagree with the Estimated Additional Per Share Consideration statement. 
Such notice shall set forth, to the extent practicable, in reasonable detail the particulars of such 
disagreement. If the Parents do not provide a notice of disagreement within such five (5 )  
business day period, then the Parents shall be deemed to have accepted the calculations and the 
amounts set forth in the Estimated Additional Per Share Consideration statement delivered by the 
Company, which shall then be final, binding and conclusive for all purposes hereunder. If any 
notice of disagreement is timely provided in accordance with this Section 3.091b). then the 
Company and the Parents shall each use commercially reasonable efforts for a period of one (1) 
business day thereafter (the “Estimated Additional Per Share Considerdon Resolution 
Period”) to resolve any disagreements with respect to the calculations in the Estimated 
Additional Per Share Consideration statement. 

1 

(c) If, at the end of the Estimated Additional Per Share Consideration 
Resolution Period, the Company and the Parents are unable to resolve any disagreements as to 
items in the Estimated Additional Per Share Consideration statement, then KPMG. LLP (New 
York Office) (or such other independent accounting firm of recognized national standing in the 
United States as may be mutually selected by the Company and the Parents) shall resolve any 
remaking disagreements. If neither KF’MG, LLP (New York Office) nor any such mutually 
selected accounting firm is willing and able to serve in such capacity, then the Parents shall 
deliver to the Company a list of three ofhet accounting firms of recognized national or 
international standing and the Company shall select one of such three accounting firms (such 
firm as is ultimately selected pursuant to the aforementioned procedures being the 
‘‘Accountant”). The Accountant shall be charged with determining as promptly as practicable, 
whether the Estimated Additional Per Share Consideration as set forth in the Estimated 
Additional Per Share Consideration statement was prepared in accordance with this Agreement 
and (only with respect to the disagreements as to the items set forth in the notice of disagreement 
and submitted to the Accountant) whether and to what extent, if any, the Estimated Additional 
Per Share Consideration requires adjustment. 

(d) The Accountant shall allocate its costs and expenses between the Parents 
(on behalf of Mergerco) and the Company based upon the percentage of the contested amount 
submitted to the Accountant that is ultimately awarded to the Company, on the one hand, or the 
Parents, on the other hand, such that the Company bears a percentage of such costs and expenses 
equal to the percentage of the contested amount awarded to the Parents (such portion of such 
costs and expenses, the “Company Accountant Expense”) and the Parents (on behalf of 
Mergerco) bear a percentage of such costs and expenses equal to the percentage of the contested 
amount awarded to the Company. The determination of the Accountant shall be final, binding 
and conclusive for all purposes hereunder. 

(e) In order to permit the parties to prepare for an orderly Closing, the 
Company will deliver monthly reports calculating the previous month’s Operating Cash Flow on 
or before the 20th day of each month starting January 20, 2007 (with respect to performance 
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during December 2006) and will provide the Parents with access to accounting records, 
supporting schedules and relevant information relating to the Company’s preparation thereof BE 
the Parents shall reasonably request and that are available to the Company or its affiliates.” 

Amendment to Introductory Paragraph of Article IV. ‘The 
introductory paragraph of Article IV shall be amended by adding a reference to “, New Holdco” 
after the reference to “Mergerco” m the final line. 

1 + , 

t 
SECTION 2.05. 

SECTION 2.06. Amendment to Section 4.04(a). Section 4.04(a) shall be amended 
by adding a reference to “, New Holdco” after the reference to “Mergerco” in the third sentence. 

SECTION2.07. Amendment to Section 4.04@). Section 4.04(b) shall be , 
amended by adding a reference to “and Form’s-4” after the reference to “Proxy Statement”. 

SECTION 2.08. Amendment to Section 4.12. Section 4.12 shall be deleted and 
replaced in its entirety with the following: 

Informatian Supplied. ‘None of the information supplied 
by the Company for inclusion in or incorporation by reference in (i) the registration statement on 
Form S-4 to be filed with the SEC by New Holdco in connection with the issuance of thk New 
Holdco Common Stock as part of the Merger Consideration (such registration statement on Fonh 
S-4, as amended or supplemented, the “Form S-4”) will, at the time the Fom S-4 is filed with 
the SEC and at any time it is amended or supplemented or at the time it becomes effective under 
the Securities Act contain any untrue statement of a material fact or omit to state any materi4 
fact required to be stated therein or necessary in order to make the statements therein in light of 
the circumstances under which they were made, not misleading and (ii) the Proxy Statement and 
any other document filed with the SEC by the Company in connection with the Merger (and any 
amendment thereof or supplement thereto) (collectively, the Form S-4, the Proxy Statement and 
such filings, the “SEC Filings”), at the date first mailed to the shareholders of the Company, at 
the time of the Shareholders’ Meeting, at the time filed with the SEC (or at the time amended or 
supplemented), as the case may be, will not contain any untrue statement of a material fact or 
omit to state any material fact required to be stated therein or necessary in order to make the 
statements therein, in light of the circumstances under which they are made, not misleading 
provided, however, that no representation is made by the Company with respect to statements 
made therein based on information supplied in writing by the Parents specifically for inclusion in 
such documents. THe SEC Filings made by the Company will comply in all material respects 
with the provisions of the Exchange Act.” 

I 
“Section 4.12 

I 

SECTION 2.09. Amendment to Section 4.18. Section 4.18 shall be amended by 
adding a reference to “, New Holdco” after the reference to “Mergerco” in the second sentende. 

SECTION 2.10. Additional Representations and Warranties of the Company. 
The Company hereby represents and warrants to Mergerco, New Holdco and the Parents as 
follows: 

(a) Authority Relative to Second Amendment. The Company has all 
necessary corporate power and authority to execute and deliver this Second Amendment, to 
perform Its obligations hereunder. The execution and delivery of this Second Amendment by the 
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Company have been duly and validly authorized by all necessary corporate action, and no other 
corporate proceedings on the part of the Company are necessary to authorize the execution and 
delivery of this Second Amendment. This Second Amendment has been duly and validly 
executed and delivered by the Company and, assuming the due authorization, execution and 
delivery by Mergerco, New Holdco and the Parents, this Second Amendment constitutes a legal, 
valid and binding obligation of the Company, enforceable against the Company in accordance 
with its terms (except as such enforceability may be limited by bankruptcy, insolvency, 
6audulent transfer, reorganization, moratorium and other similar Laws of general applicability 
relating to or affecting creditors' rights, and to general equitable principles). 

@) Additional Rmresentations. Each af the representations and warranties 
contained in Section 4.04ibMii) and Section 4.04ibMiii) is true and accurate as if made anew as 
of the date of this Second Amendment (except that it is acknowledged and agreed that the Board 
of Directors does not, and will not, make any recommendation to the Company's stockholders 
with respect to the Stock Election or the Stock Consideration). 

' 

1 

(c) ODinion of Financial Advisors. The Board of Directors of the Company 
has received an opinion of Goldman, Sachs & Co. to the effect that, as of the date of such 

therein, the Cash Consideration as provided in Section 3.01ib) of the Agreement, afla giving 
effect to this Second Amendment, payable to holders of Public Shares (other than Public Shares 
held by affiliates of the Company), is fair 6om a financial point of view to such holders. The 
Company shall deliver an executed copy of the written opinion received from Goldman, Sack  & 
Co. to the Parents promptly upon receipt thereof. 

I opinion and based upon and subject to the limitations, qualifications and assumptions set forth 

' 

SECTION2.11. Amendments to introductory paragraph of Article V. The 
introductory paragraph of Article V shall be deleted and replaced in its entirely with the 
following: 

"Except as disclosed in the separate disclosure schedule which has been delivered 
by the Parents to the Company prior to the execution of this Agreement (the 
"Mergerco Disclosure Schedule" or, with respect to New Holdco the '<Second 
Amendment Disclosure M e r " )  (provided that any information set forth in one 
Section of the Mergerco Disclosure Schedule or Second Amendment Disclosure 
Letter will be deemed to apply to each other Section or subsection of this 
Agreement to the extent such disclosure is made in a way as to make its relevance 
to such other Section or subsection readily apparent), the Parents, New Holdco 
and Mergerco hereby jointly and severally represent and warrant to the Company 
as follows:" 

SECTION 2.12. 
added to the end of Section 5.01. 

Amendment to Section 5.01. The following provisions shall be 

"New Holdco is a corporation duly organized, validly existing and in good 
standing under the laws of its jurisdiction of organization and it has the requisite 
corporate power and authority and all necessary governmental approvals to Own, 
lease and operate its business as it is now being conducted, except where the 
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failure to have such governmental approvals would not have, individually or in 
the aggregate, a New Holdco Material Adverse Effect. New Holdco is qualified 
or licensed as a foreign corporation to do business, and, if applicable, is in good 
standing, in each jurisdiction where the character of the properties owned, leased 
or operated by it or the nature of its business makes such qualification or licensing 
necessary, except for such failures to be so qualified or licensed and in good 
standing that would not have, individually or in the aggregate, a N e w  Holdw 
Material Adverse Effect.” 

Amendment to Section 5.02. The current Section 5.02 shall be 

’ 

SECTION 2.13. 
numbered subsection (a) and the following provisions shall be added as a new subsection (5): 

“Included as Section 5.02 of the Second Amendment Disclosure Letter is a 
complete and correct copy of the certificate of incorporation and the bylaws (or 
equivalent organizational documents) each as amended to date, of New Holdco 
(collectively, the “New Holdco Organizational Documents”). The New Holdco 
Organizational Documents shall be in full force and effect at or prior to *e 
Effective Time. Neither New Holdco, nor to the knowledge of the Parents the 
other parties thereto, shall be in violation of any provision of the New Holdw 
Organizational Documents, as applicable, at any time after the New Holdco 
Organizational Documents become effective, and prior to the Effective Time, 
except as would not have, individually or in the aggregate, a New Holdco 
Material Adverse Effect.” 

SECTION 2.14. Amendment of Section 5.04, Section 5.04 shall be amended by 
adding a reference to “, New Holdco” after each reference to “Parents” other than the thiid 
reference, a reference lo “01 New Holdco” shall be added after the third reference to “Mergerco”. 

Amendment of Section 5.06. Section 5.06 shall be amended by 
adding a reference to “, New Holdco” af’ter the second reference to “Parents”. 

SECTION 2.15. 

SECTION 2.16. Amendment of Section 5.07. Section 5.07 of the Agreement is 
amended and restated in its entirety to read as follows: 

“Section 5.07 Available Funds. 

(a) Section 5.071a) of Second Amendment Disclosure Letter sets forth true, 
accurate and complete copies, as of the date of this Second Amendment, of executed 
commitment letters h m  the parties listed in Section 5.07(a) of the Second Amendment 
Disclosure Letter dated as of the date this Second Amendment (as the same may be amended, 
modified, supplemented, restated, superseded and replaced in accordance with Section 6.131a), 
collectively, the “Debt Commitment Letters”), pursuant to which, and subject to the terms and 
conditions thereof, the lender parties thereto have committed to lend the amounts set forth 
therein for the purpose of funding the transactions contemplated by this Agreement (the “Debt 
Financing”). Section 5.07(a) of the Second Amendment Disclosure Letter sets forth true, 
accurate and complete copies, as of the date of this Second Amendment, of executed 
commitment letters (collectively, the “Equig Commitment Letters” and together with the Debt 



I Commitment Letters, the “Financing Commitments”) pursuant to which the investors listed in  
Section 5.07fa) of the Second Amendment ,Disclosure Letter (the “Investors”) have commit\& 
to invest the cash amounts set forth therein subject to the terms therein (the “EquiQ Financing” 1 , 
and together with the Debt Financing, the “Financing“). l 

I 
(b) As of the date of this Second Amendment, the Financing Commitments 

are in full force and effect and have not been withdrawn or terminated or otherwise amended or 
modified in any respect. As of the date of this Second Amendment, each of the Financing 
Commitments, in the form so delivered, is in full force and effect and is a legal, valid and 
binding obligation of the Parents, Mergerco and New Holdco, as applicable, and to the Parents’ 
and Mergerco’s knowledge, the other parties thereto. Except as set forth in the Financing 

to fund the full amount of the Equity Financing; (ii) conditions precedent to the respective 
obligations of the lenders specified in the Debt Commitment Letter to fund the full amount of the 
Debt Financing; or (iii) contractual contingencies under any agreements, side le.tters or 
arrangements relating to the Financing Commitments to which either Parent, New Holdco, 
Mergerco or any of their respective affiliates is alparty that wo,u\d permit the lehders specified in 
the Debt Commitment Letters or the Investors providing the Equity Commitment Letters to 
reduce the total amount of the Financing (other than retranching, reallocating or replacing the 
Debt Financing in a manner that does not reduce the aggregate amount of the Debt Financing), or 
that would materially affect the availability of the Debt Financing or the Equity Financing. As of 
the date of this Second Amendment, (A) no event has occurred which, with or without notice, 
lapse of time or both, would constitute a default or breach on the part of the Parents, New Holdco 
or Mergerco under any term or condition of the Financing Commitments, and (B) subject to the 
accuracy of the representations and warranties of the Company set forth in Article I1 hereof, and 
the satisfaction of the conditions set forth in Section 7.01 and Section 7.02 hereof, the Parents, 
New Holdco and Mergerco have no reason to believe that Mergerco or New Holdco will be 
unable to satisfy dn a timely basis any term or condition of closing to be satisfied by it contained 
in the Financing Commitments. Each of the Parents, New Holdco and Mergerco have M y  paid 
any and all commitment fees or other fees required by the Financing Commitments to be paid by 
it on or before the date of this Second Amendment. Subject to the terms and conditions of this 
Agreement and as of the date of this Second Amendment, assuming the funding of the Financing 
in accordance with the terms and conditions of the Financing Commitments, the aggregate 
proceeds from the Financing constitute all of the financing required to be provided by Mergerco 
and New Holdco ,for, the consummation of the transactions contemplated hereby, and are 
sufficient for the satisfaction of all of the Parents’, New Holdco’s and Mergerco’s obligations 
under this Agreement, including the payment of the Aggregate Merger Consideration and the 
payment of all associated costs and expenses (including any refinancing of indebtedness of 
Mergerco or the Company required in connection therewith). 

Commitments, there are no (i) conditions pretedent to the respective obligations of the Investors I 

I 

’ 

(c) From and after the date hereof, Mergerco, New Holdco, the Parents, any 
Investor and their respective affiliates shall not enter into any discussions, negotiations, 
arrangements, understanding or agreements with respect to the Equity Financing with those 
persons identified on Section 5.07(c) of the Company Disclosure Schedule.” 

SECTION 2.17. Amendment to Section 5.09. Section 5.09 shall be deleted and 
replaced in its entirety with the following: 

19 



“Section 5.09 Capitalization of Mergerco and New Holdco. As of d e  
Closing Date and immediately prior to Effective Time and the exchange of Rollover Shahzl 
contemplated by Section 3.08, (i) the capidal stock of Mergerco (the “Mergerco Shares”) then 
outstanding will be wholly owned, directly or indirectly, by New Holdco, (ii) the capital stoqk of 
each New Holdco subsidiary, other than Yergerco (the “New Holdco Subsidiaries” and the 
“New Holdco Subsidiaries Shares”) then outstanding will be wholly owned, directly or 
indirectly, by New Holdco and (iii) the capital stock of New Holdco (the “New Holdco Shares”) 
then outstanding (which would exclude shares to be issued as Stock Consideration and Rollover 
Shares) will be held by the persons listed on Section 5.09 of the Second Amendment Disclosure 
Letter (or persons to whom such persons have assigned some or all of their right to purchase 
New Holdco Shares in compliance with the provisions of this Agreement) (each such Investor, a 

Equity Commitment Letter”). All New Holdco Shares issued at or in connection with the 
Closing will have rights, preferences and privileges identical to, and pari passu with, the New 
Holdco Common Stock issued as Stock Consideration except that shares issued as Stock 
Consideration will be entitled to one vote per share and shares not issued as Stock Consideration 
may differ with respect to voting rights per shye so long as, +e aggregate doting rights of all 
such shares do not exceed the aggregate number ,of such shares. Each share of New Holdco 
Common Stock to be issued as part of the Stock Consideration will be duly authorized, validly 
issued, fidly paid and non assessable and not subject to preemptive rights. Other than as set forth 
on Section 5.09 of the Second Amendment Disclosure Letter, as of the date hereof, no person 
who holds shares of record or beneficially has an Attributable Interest in Mergerco, New Holdco 
Subsidiaries or New Holdco. Except for this Agreement and as provided in this Agreement, the 
Equity Commitment Letters or the New Equity Commitment Letters, if any: (i) there are nd 
outstanding OptiQns, warrants, rights, calls, subscriptions, claims of any character, agreements, 
obligations, convertible or exchangeable securities, or other commitments, contingent or 
otherwise, relating to the Mergerco Shares or any capital stock equivalent or other nominal 
interest in Merger’co (the “Mergerco Equity Interests”), or the New Holdco Subsidiaries Shares 
or any capital stock equivalent or other nominal interest in New Holdco Subsidiaries (the uNew 
Holdco Subsidiaries Equity Interests”) or the New Holdco Shares or any capital stock 
equivalent or other nominal interest in New Holdco (the “New Holdco EquiQ Interests“), 
pursuant to which Mergerco, any New Holdco Subsidiary or New Holdco, as applicable, is or 
may become obligated to issue shares of its capital stock or other equity interests or any 
securities convertible into or exchangeable for, or evidencing the right to subscribe for any 
Mergerco Equity htqrests, New Holdco Subsidiaries Equity Interests or New Holdco Equity 
Interests, as applicable; and (ii) there are no contracts or commitments to which Mergerco, any 
New Holdco Subsidiary or New Holdco is a party relating to the sale or transfer of any equity 
securities or other securities of Mergerco, New Holdco Subsidiaries or New Holdco. Mag-, 
New Holdco Subsidiaries and New Holdco were formed solely for the purpose of engaging in 
the transactions contemplated hereby, and Mergerco, New Holdco Subsidiaries and New Holdco 
have not conducted any business prior to the date hereof and have no, and prior to the Effective 
Time will have no, assets, liabilities or obligations of any nature other than those incident to its 
formation and pursuant to this Agreement and the Merger and the other transactions 
contemplated by this Agreement. Assuming for purposes of this representation that a number of 
shares equal to the Maximum Stock Election Number is issued as Stock Consideration pursuant 
to Section 3.01@), immediately after the Effective Time the Maximum Stock Election Number 

I .  
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“New Equity Investor” and each such New qquity Investor’s equity commitment letter, a uNew 4 

t 
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will represent approximately 30% of the issued and outstanding common stock of New Holdco. 
Immediately after the Effective Time, zero shares of New Holdco preferred stock will be 
outstanding.” 

SECTION 2.18. Amendment to Section 5.10. The current Section 5.10 shall be 
amended by adding “or New Holdco’s Expenses” after the reference to “Mergerco’s Expenses”. 

SECTION 2.19. Amendment to Section 5.11. Section 5.1 1 shall be deleted and 
replaced in its entirety with the following: 

“SECTION 5.11 Information Supplied. None of the information supplied 
or to be supplied by the Parents, Mergerco or New Holdco for inclusion or incoqoration by 
reference in the Proxy Statement will, at the date it is first mailed to the shareholders of the 
Company and at the time of the Shareholders’ Meeting, contain any untrue statement of a 
material fact or omit to state any material fact required to be stated therein or necessary in order 
to make the statements therein, in light of the circumstances under which they are made, not 
misleading. None of the information supplied or to be supplied by Parents, Mergerco or New 
Holdco for inclusion or incorporation by reference in the Form S-4 will, at the time it is filed 

under the Securities Act contain any untrue statement of a material fact or omit to state any 
material fact required to be stated therein or necessary in order to make the statements therein, in 
light of the circumstances under which they are made, not misleading; provided, however, that 
no representation is made by Parents with respect to statements made therein baed ofl 
information supplied in writing by the Company specifically for inclusion in such documents. 
The SEC Filings made by Parents will comply in all material respects with the provisions of the 
Exchange Act.” 

1 

1 with the SEC, and at any time it is amended or supplemented, or at the date it becoma effective 

SECTION 2.20. Amendment to Section 5.12. Section 5.12 shall be amended by 
adding a reference to “, New Holdco’s” after the first reference to 
“Parents’” and a reference to “and New Holdco” after the reference to “the Surviving 
Corporation”. 

SECTION 2.21. Amendment to Section 5.13. Section 5.13 shall be amended by 
adding a reference to ‘I, New Holdco” after the first, third and fourth references to “Mergerco” 
and “or New Holdco” after the second reference to Mergerco. 

SECTION 2.22. Additional Representations and Warranties of Parents, 
The Parents, Mergerco and New Holdco hereby jointly and Mergerco and New Holdco. 

severally represent and warrant to the Company as follows: 

(a) Authoritv Relative to Second Amendment. The Parents, Mergerco and 
New Holdco have all necessary power and authority to execute and deliver this Second 
Amendment, to perform their respective obligations hereunder. The execution and delivery of 
this Second Amendment by the Parents, Mergerco and New Holdco have been duly and validly 
authorized by all necessary limited liability company action on the part of the Parents and all 
corporate action of Mergerco and New Holdco, and no other corporate proceedings on the part of 
the Parents, Mergerco or New Holdco are necessary to authorize the execution and delivery Of 



this Second Amendment. This Second Amendment has been duly and validly executed and 
delivered by the Parents, Mergerco and New Holdco and, assuming the due authorization, 
execution and delivery by the Company, this Second Amendment constitutes a legal, valid and 
binding obligation of the Parents, Mergerco and New Holdco, enforceable against the Parents, 
Mergerco and New Holdco in accordance with its terms (except as such enforceability may be 
limited by bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other 
similar laws of general applicability relating to or affecting creditor’s rights, and to general 
equitable principles). 

Amendment to Section 6.01 of the Agreement. The introductory 
paragraph of Section 6.01 is amended by adding a refer&= to “, New Holdco” a b  the first 
reference to “Parents” in the find clause. 

SECTION 2.23. 

I SECTION2.24. Amendment to Section 6.01Q of the Agreement. 
6.Ol(fMivMz) is amended by deleting the words, “date hereof’ and replacing them with the 
words, “date of the Amendment” and adding a reference to “, Mergerco or New Holdco” after 
the reference to Parents. e 

I SECTION 2.25. Amendment to Section 6.03(a). 

(a) The following sentence shall be added as the second sentence to w: , 
“As soon as reasonably practicable following the date of this Second Amendment, 
the Parents and the Company shall prepare ,and shall cause to be filed with the 
SEC the Form S-4, including the Proxy Statement.” 

(b) The following sentence shall be added as the penultimate sentence of 
Section 6.03(a): 

‘Wone of the information with respect to the Company or its subsidiaries to be 
included in the Form S-4 or any amendments or supplements thereto, will at the 
time of the mailing of the Proxy Statement or any amendments or supplements 
thereto, at the time the Form S-4 or Proxy Statement or any amendment or 
supplement thereto is filed with the SEC, at the time of the Shareholders’ 
Meeting, at the time the Form S-4 (and any amendments or supplements thereto) 
is filed, or at the time the Form S-4 becomes effective under the Securities Act 
contain any untrue statement of a material fact or omit to state any material fact 
required to be stated therein or necessary in order to make the statements therein, 
in light of the circumstances under which they were made, not misleading.” 

SECTION 2.26. Amendment to Section 6.03@). 

(a) Section 6.03fi) is amended by adding a reference to “New Holdco,” after 
the reference to “Parents” in the first sentence. 

(b) The following clause shall be added as the final sentence of Section 
6.03(b): 
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“None of the information with respect to the Parents, Mergerco, New Hdldy’& 

person authorized to act on their behalf for inclusion in the Form S-4 will, at &e 1 

time of the mailing of the Proxy Statement or any amendments or supplements 
thereto, at the time of the Shareholders’ Meeting, at the time the Form S-4 (and 
any amendments or supplements thereto) is filed, and at the time such Form S-4 
becomes effective under the Secuxities Act contain any untrue statement of a 
material fact or omit to state any material fact required to be stated therein or 
necessary in order to make the statements therein, in light of the circumstances 
under which they were made, not misleading.” 

their respective subsidiaries specifically provided in writing by the Parents or &y I 

0 

SECTION 2.27. 

(a) 

Amendment t+ Section 6.03(c). 

The clause “and the Form S-4” shall be added after the first and second 
references to “Proxy Statement” and the clause “, Form S-4” shall be added after the third 
reference to “Proxy Statement” Section 6.03(c). 

! 

@) , The following sentence khall be added as the final sentence to such 

“The Company and Parents shall use reasonable best efforts to have the Form S-h 
declared effective by the SEC under the Securities Act as promptly as reasonably 
practicable after the date of the Second Amendment.” 

I 
Section: 

t 

SECTION 2.28. Amendment to Section 6.03(d). Section 6.03(d) is hereby 
amended by adding a reference to “or New Holdco” after the first reference to “Mer~erco”, a 
reference to “or New Holdco’s” after the second reference to “Mergerco’s”, a reference to “and 
the Form S-4” after the third reference to “Proxy Statement” and a reference to “or the Form S- 
4” after the fourth and fim references to “Proxy Statement”. t 

SECTION 2.29. Amendment to Section 6.03(e). Section 6.03(e) is hereby deleted 
and replaced in its entirety with the following: 

“(e) As soon as reasonably practicable after the date of this Second 
Amendment, the Company and New Holdco shall prepare and shall cause to be 
filed, with the SEC a Form S-4 and proxy supplement in accordance with the 
provisions of Section 6.03(a) relating to the meeting of the Company’s 
shareholders to be held to consider the adoption and approval of this Agreement 
and the Merger. The Company and New Holdco shall include the text of this 
Agreement and the Company shall include the recommendation of the Board of 
Directors of the Company that the Company’s shareholders approve and adopt 
this Agreement (it being expressly acknowledged and agreed that the Board of 
Directors has not, and will not, make any recommendation with respect to the 
Stock Consideration or the New Holdco Common Stock). The Company and 
New Holdco shall use their reasonable best efforts to have the Proxy Statement 
cleared and the Form S-4 declared effective by the SEC as soon as reasonably 
practicable after it is filed with the SEC. In connection with the Proxy Statement 
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and Form S-4, contemplated by this Section 6.03(e), the Company, Parents and 
New Holdco shall (i) respond as promptly as reasonably practicable to any 
comments of the SEC; (ii) promptly notify the other parties upon receipt of any 
comments of the SEC or its staff  or any request for amendments or supplements 
to the Proxy Statement of Form S-4 or of the issuance of any stop order, of the 
suspension of the qualification of the New Holdco Common Stock issuable in 
connection with the Merger for offering or sale in any jurisdiction; (iii) consult 
with one another prior to responding to any such comments or filing any such 
amendment or supplement; (iv) provide each other with ,copies of all 
correspondence between any of such parties or their Representatives and the SEC; 
and (v) within five ( 5 )  days after the Proxy Statement and Form S-4 prepared in 
accordance with Section 6.03fi) and this Section 6.03(e) has been cleared by the 
SEC and the Form S-4 declared effective, the Company shall mail the Proxy 
Statement to the holders of Company Common Stock as of the record date 
established for the Shareholders’ Meeting. Prior to the effective date of the Form 
S-4, New Holdco and the Company shall use commercially reasonable efforts to 
comply with all applicable requirements of Law in connection with the 

connection with the Merger.” 

’ 

, 

registration and qualification of the Stock Consideration to be issued in * 

SECTION 2.30. Amendments to Section 6.04 of the Agreement. Subject to any 
actions taken by the SEC, as contemplated by Section 2.05 above, the Shareholders’ Meeting 
referred to in Section 6.04 of the Agreement shall be postponed, convened and held as set forth 
in Section 6.03(el above. 

SECTION2.31. Amendment to Section 6.05@) of the Agreement. Section 
6.05b) of the Agreement is amended by adding a reference to ‘mew Holdco’s,” before each 
reference to “Mergerco’s” in clause (ii). 

SECTION 2.32. Amendment to Section 6.07(d) of the Agreement. Section 
6.071d) of the Agreement is amended by adding a reference to “, New Holdco” after each 
reference to “Parents” in clause (i). 

SECTION 2.33. Amendment to Section 6.07(h) of the Agreement. Section 
&Eo of the Agreement is amended by adding a reference to ‘I, New Holdco” after the 
reference to “Parents” in the first sentence. 

SECTION 234. Amendment to Section 6.09 of the Agreement. Section 6.09 of 
the Agreement is amended by adding a reference to “, New Holdco” after the reference to 
“Surviving Corporation” in clause (i) of the first sentence. 

SECTION2.35. Amendment to Section 6.12(a) of the Agreement. Section 
612(a) of the Agreement is deleted and hereby replaced in its entirety with the following: 

“(a) shall not amend or oth&se change any of the Mergerco Organizational 
Documents or the New Holdco Organizational Documents if such amendment OT 

change (i) would be likely to prevent or materially delay the consummation of the 
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transactions contemplated hereby or (ii) would change the rights, preferences or 
privileges of any share of New Holdco Common Stock in any material respect 
that would render the representations and warranties contained in Section 5.09 of 
this Agreement to be untrue or inaccurate at the Effective Time”. 

Amendment to Section 6.13 of the Agreement. Section 6.13 of 
the Agreement is deleted and hereby replaced in its entirety with the following: 

SECTION 2.36. 

“Section 6.13 Financing. , 

(a) Mergerco and the Parents shall use their reasonable best efforts to (i) 
arrange and obtain the Financing on the terms and conditions described in the Financing 
Commitments, which agreements shall be in effect as promptly as practicable afler the date 
hereof, but in no event later than the Closing, (ii) negotiate and finalize definitive agreements 
with respect thereto on the terms and conditions contained in the Financing Commitments, (ii) 
satisfy on a timely basis all conditions applicable to the Parents or Mergerco in such definitive 
agreements that are within their control, (iv) consummate the Financing no later than q e  
Closing, and (v) enforce their rights under the Financing Commitments. In the event that any 
portion of the Financing becomes unavailable in the manner or &om the sou~ces contemplated in 
the Financing Commitments, (A) the Parents shall promptly notify the Company, and (B) 
Mergerco and the Parents shall use their reasonable best efforts to obtain alternative financing 
from alternative sources, on terms, taken as whole, that are no more adverse to the Company, as 
promptly as practicable following the occurrence of such event but in no event later than the last 
day of the Marketing Period, including entering into definitive agreements with respect thereto 
(such definitive agreements entered into pursuant to this Section 6.13(a) being referred to as the 
“Financing Agreemenis“). For the avoidance of doubt, in the event that (x) all or any portion of 
any offering or issuance of any high yield debt securities contemplated by the Financing 
Commitments or any alternative debt securities therefor (collectively, the “High Yield 
Financing”), has not been consummated; and (y) all conditions set forth in Article VI1 hereof 
have been satisfied or waived (other than conditions set forth in Section 7.021~) and Section 

and (z) the bridge facilities contemplated by the Financing Commitments are available 
on terms and conditions described in the Financing Commitments, then Mergerco shall agree to 
use the bridge facility contemplated by the Debt Commitment Letters, if necessary, to replace 
such High Yield Financing no later than the last date of the Marketing Period. In furth-ffi of 
the provisions of this Section 6.13(a), one or more Debt commitment Letters may be amended, 
restated, supplemented or otherwise modified, superseded or replaced to add one or more 
lenders, lead arrangers, bookrunners, syndication agents or similar entities which had not 
executed the Debt Commitment Letters as of the date hereof, to increase the amount Of 
indebtedness or otherwise replace one or more facilities with one or more new facilities or 
financings or modify one or more facilities to replace or otherwise modify the Debt Commitment 
Letters, or otherwise in a manner not less beneficial in the aggregate to Mergerco, New  hold^ 
and the Parents (as determined in the reasonable judgment of the Parents) (the “New Debt 
Financing Commitments”), provided that the New Debt Financing Commitments shall not (i) 
adversely amend the conditions to the Debt Financing set forth in the Debt Commitment Letters, 
in any material respect, (ii) reasonably be expected to delay or prevent the Closing; or (ui) 
reduce the aggregate amount of available Debt Financing (unless, in the case of this clause (iii), 
replaced with an amount of new equity financing on terms no less favorable in any material 
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respect to Mergerco and New Holdco than the terms set forth in the Equity Commitment’kttds 

Financing Commitments.) Upon and fiom h d  after each such event, the term “Debt Financing” , 
as used herein shall be deemed to mean the Debt Financing contemplated by the Debt 
Commitment Letters that are not so superseded or replaced at the time in question and the New 
Debt Financing Commitments to the extent then in effect. For purposes of this Agreement, 
“Markering Period” shall mean the first period of twenty-five (25) consecutive business days 
throughout which (A) Mergerco and the Parents shall have the Required Financial Information 
that the Company is required to provide Mergerco and the Parents pursuant to Section 6.13fb1, 
and (B) the conditions set forth in Section 7.01 or Section 7.02 (other than Section 7.02kN shall 
be satisfied and nothing has occurred and no condition exists that would cause any of the 

the Closing were to be scheduled for any time during such twenty-five (25) consecutive business 
day period; provided, however, that if the Marketing Period has not ended on or prior to August 
17, 2007, the Marketing Period shall commence no earlier than September 4, 2007 or if the 
Marketing Period has not ended on or prior to December 14, 2007, the Marketing Period shall 
commence no earlier than January 7, 2008. Thy Parents shall (x) furnish coAp1ete and correct 
and executed copies of the Financing Agreements prbmptly upon their execution, (y) give the 
Company prompt notice of any material breach by any party of any of the Financing 
Commitments, any New Debt Financing Commitment or the Financing Arrangements of which 
the Parents become aware or any termination thereof, and (2) otherwise keep the Company 
reasonably informed of the status of the Parents’ efforts to mange the Financing (or any 
replacement thereof). 

or one or more new debt facilities pursuant to the new debt facilities pursuant to the New Dbbt l 

~ 

conditions set forth in Section 7.02 (other t h h  Section 7.02(c)) to fail to be satisfied assuming t 

(b) The Company shall, and shall cause its subsidiaries, and their q p e 4 v e  
officers, employees, donsultants and advisors, including legal and accounting of the Company 
and its subsidiaries at the Parents’ sole expense, to cooperate in connection with the arrangement 
of the Debt Financing (which shall include for the avoidance of doubt and purposes hereof, the 
High Yield Financings) as may be reasonably requested in advance written notice to the 
Company provided by Mergerco or the Parents (provided that such requested cooperation does 
not unreasonably interfere with the ongoing operations of the Company and its subsidiaries or 
otherwise impair, in any material respect, the ability of any officer or executive of the Company 
or Outdoor Holdings to carry out their duties to the Company and to Outdoor Holdings, 
respectively). Such cooperation by the Company shall include, at the reasonable request of 
Mergerco or the PqqTts, (i) agreeing to enter into such agreements, and to execute and deliver 
such officer’s certificates (which in the good faith determination of the person executing the 
same shall be accurate), including certificates of the chief financial officer of the Company or 
any subsidiary with respect to solvency matters and as are customary in financings of such type, 
and agreeing to pledge, grant security interests in, and otherwise grant liens on, the Company’s 
assets pursuant to such agreements, provided that no obligation of the Company under any such 
agreement, pledge or grant shall be effective until the Effective Time; (ii) (x) preparing business 
projections, financial statements, pro forma statements and other financial data and pertinent 
information of the type required by Regulation S-X and Regulation S-K under the Securities Act 
and of the type and form customady included in private placements resold under Rule 144A of 
the Securities Act to consummate any High Yield Financing, all as may be reasonably requested 
by Mergerco or the Parents and (y) delivery of audited consolidated financial statements of the 
Company and its consolidated subsidiaries for the fiscal year ended December 31,2007 (together 

t 
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with the materials in clause (x). the “Required Financial Znformation”), which Required 
Financial Information shall be Compliant; (iii) making the Company’s Representatives available 
to assist in the Financing including participation in a reasonable number of meetings, 
presentations (including management presentations), road shows, drafting sessions, due diligence 
sessions and sessions with rating agencies, including one or more meetings with prospective 
lenders, and assistance with the preparation of materials for rating agency presentations, offering 
documents and similar documents required in connection with the Financing; (iv) reasonably 
cooperating with the marketing efforts of the Financing; (v) ensuring that any syndication efforts 
benefit fiom the existing lending and investment banking relationships of the Cgmpany and its 
subsidiaries (vi) using reasonable best efforts to obtain customary accountants’ comfort letters, 
consents, legal opinions, survey and title insurance as rGuested by Mergerco or the Parents 
along with such assistance and cooperation from such independent accountants and other 
professional advisors as reasonably requested by Mergerco or the Parents; (Vii) taking all actions 
reasonably necessary to permit the prospective lenders involved in the Financing to (A) evaluate 
the Company’s current assets, cash management and accounting systems, policies and 
procedures relating thereto for the purpose of establishing collateral arrangements and (B) 
establish bank and other accounts and blocked account agreements and lock box arrangements h 
connection with the foregoing; provided that no right of any lender, nor obligation of the 
Company or any of its subsidiaries, thereunder shall be effective until the Effective Time; and 
(viii) otherwise reasonably cooperating in connection with the consummation of the Financing 
and the syndication and marketing thereof, including obtaining any rating agencies’ 
confirmations or approvals for the Financing. The Company hereby consents to the use of its 
and its subsidiaries’ logos in connection with the Financing. Notwithstanding anything in this 
Agreement to the contrary, neither the Company nor any of its subsidiaries shall be required to 
pay any commitment or other similar fee or incur any othef. liability or obligation in connection 
with the Financing (or any replacements thereof) prior to the Effective Time. The Parents shall, 
promptly upon request by the Company following the valid termination of this Agreement (other 
than in accordance with Section 8.01(i), reimburse the Company for all reasonable and 
documented out-of-pocket costs incurred by the Company or any of its subsidiaries in connection 
with such cooperation. The Parents shall indemnify and hold harmless the Company and its 
subsidiaries for and against any and all losses suffered or incurred by them in connection with 
the arrangement of the Financing and any information utilized in connection therewith (other 
than information provided by the Company or its subsidiaries). As used in this Section 6.13cb’), 
“ComplianP’ means, with respect to any Required Financial Information, that such Required 
Financial Information does not contain any untrue statement of a material fact or omit to state 
any material fact regarding the Company and it subsidiaries necessary in order to make such 
Required Financial Information not misleading and is, and remains throughout the Marketing 
Period, compliant in all material respects with all applicable requirements of Regulation S-K and 
Regulation S-X and a registration statement on Form S-1 (or any applicable successor form) 
under the Securities Act, in each case assuming such Required Financial Information is intended 
to be the information to be used in connection with the Debt Financing (including the High Yield 
Financing) contemplated by the Debt Commitment Letters.” 

SECTION 2.37. Addition of Section 6.18. The following shall be added as Section 
6.1 8 of the Agreement: 
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“Section 6.18 Tax Free Oualification for Stock Election. Parents and Company 
shall not, and shall not permit any of their Subsidiaries to, take or cause to be taken any action, 
other than any actions expressly contemplated by this Agreement or the Equity Commitment 
Letters, or knowingly fail to take any action, which action or failure to act would reasonably be 
expected to prevent the exchange of shares of Company Common Stock for New Holdco 
Common Stock pursuant to the Merger and a Stock Election (other than Net Electing Option 
Shares), taken together with the exchange of the Rollover Shares and the Equity Financing, h m  
qualifying as an exchange described in Section 35 1 of the Code.” 

Addition of Section 6.19. The following shall be added as Section SECTION 2.38. 
6.19 ofthe Agreement: 

“Section 6.19 - Fees. The transaction fees payable to Parents or their 
Affiliates at or prior to the Closing will not exceed $87.5 million. Following the Closing, unless 
otherwise unanimously approved by the Independent Directors, the Company will not pay 
management, transaction, monitoring or any other fees to the Parents or their Affiliates except 
pursuant to an arrangement or structure whereby public shareholders of New Holdco are m a e  
whole for the portion of such fees paid by the Company that would otherwise be proportionate to 

, 
- 1  

8 their share holdings.” 

SECTION 2.39. Addition of Section 6.20. The following shall be added as Section 
6.20 of the Agreement: 

“Section 6.20 Board of Directors. Immediately following the Closing, 
the board of directors of the Company will include at least p o  (2) Independent Directors. 

SECTION 2.40. Addition of Section 6.21. The following shall be added as Section 
6.21 of the Agreement: 

“Section 6.21 Repistratioq. New Holdco agrees that it will use 
reasonable efforts to maintain the registration of the New Holdco Common Stock under Section 
12 of the Exchange Act for two years after the Effective Time except for any deregistration in 
connection with any sale, recapitalization or similar extraordinary corporate transaction. 

SECTION 2.41. Amendment to Section 7.02 of the Agreement. The introductory 
sentence of Section 7.02 of the Agreement is amended by adding a reference to “, New Holdco” 
after the reference to “Parents”. 

SECTION2.42. Amendment to Section 7.03(a) of tbe Agreement. 
of the Agreement is amended by adding a reference to “, New Holdco” after the 

reference to “Parents” in the first sentence. 

SECTION2.43. Amendment to Section 7.03(b) of the Agreement. Section 
of the Agreement is amended by adding a reference to “, New Holdco” aft& the 

reference to “Parents”. 



. ,  SECTION2.44. Amendment to Section 8.0l(e) of the Agreement. & 
8.01(e) of the Agreement is amended by adding a reference to “, New Holdco” &er e& 

SECTION 2.45. Amendment to Section 8.0lQ of the Agreement. Sedtion 
8 o f  the Agreement is amended by addkg a reference to “, New Holdco” after the reference 
to “Mergerco” in clause (ii). 

reference to “Mergerco”. “ I  

+ 

SECTION 2.46. Amendment to Section 8 . 0 1 0  of the Agreement The clause 
“by the Parents if they and Mergerco” in Section 8.01(@ of the Agreement is hereby deleted and 
replaced with the following: ‘%y the Parents if they, New Holdco and Mergerco”. 

t 
SECTION 2.47. Amendment td Section 8.01(i). Section 8.01(i) shall be amended 

by adding a reference to “and Form S-4” after the reference to “Proxy Statement”. 

SECTION2.48. Amendment to Section 8.02(a) of the Agreement. Section 
&&!&) is hereby amended by adding a reference to “, New Holdco” after each reference to 
“Mergerco” in the fin4 paragraph of Section 8.02(a). ‘ I  

SECTION 2.49. Amendment to Section 8.02@)(i) of the Agreement. 
8.021bM is hereby amended by adding a reference to “, New Holdco” after the first and fiW 
reference to “Mergerco” and a reference to “, New Holdco’s” after the second and fourth 
reference to “Mergerco”. 

SECTION 2.50. Amendment to Section 8.02@)(ii) of the Agreement. & 
8.021bVii) is hereby wended by adding a reference to “,New Holdco” after the first referenceto 
“Mergerco”. 

SECTION 2.51. Amendment to Section 8.02(b) of the Agreement. The final 4 
paragraph of Section 8.02fiJ is hereby amended by adding a reference to “, New Holdco” after 
each reference to “Mergerco” other than references to “Mergerco” in the defined term ‘‘Mergema 
Termination Fee”. 

, 

SECTION 2.52. Amendment to Section 8.02(d) of the Agreement. Section 
is hereby amended by adding a reference to “, New Holdco” after the first, second, fifth, 

seventh and eighth Ke€prence to ‘Wergerco”. 

Amendment to Section 8.04 of the Agreement. Section 8.04 is 
hereby amended by adding a reference to “, New Holdco” after the reference to “Mergerco” in 
the third sentence. 

SECTION 2.53. 

SECTION 2.54. Amendment to Section 9.02 of the Agreement. Section 9.02 is 
hereby amended by replacing “if to the Parents or Mergerco:” with the following: “if to the 
Parents, Mergerco or New Holdco”. 

SECTION 255. Amendment to Section 9.05 of the Agreement. Section 9.05 is 
hereby deleted and replaced in its entirety with the following: 



“Section 9.05 Assignment. Neither this Agreement nor any ‘right$ 
interests or obligations hereunder shall be assigned by any of the parties hereto (whether byc 
operation of Law or otherwise) without tde prior written consent of the other parties hereta; 
provided, that (i) Mergerco may assign any of its rights and obligations to any direct ox’ indirect 

obligations hereunder and (ii) New Holdco may assign any of its rights and obligations to any 
direct or indirect wholly owned subsidiary of New Holdco, but no such assignment shall relieve 
New Holdco of its obligations hereunder. Further, the Company acknowledges and agrees that 
Mergerco may (i) elect to transfer its equity interests to any of its respective affiliates or direct or 
indirect wholly owned subsidiaries; provided each of such direct or indirect subsidiaries will 
be wholly owned by New Holdco or subsidiaries of New Holdco, (ii) reincorporate in Texas or 

and any such transfer, reincorporation, merger or conversion shall not result in a breach of any 
representation, warranty or covenant of Mergerco, New Holdco and/or the Parents herein. 
Subject to the preceding sentence, this Agreement shall be binding upon, inure to the benefit of, 
and be enforceable by, the parties hereto and their respective successors and permitted assigns. 
Any purported assignment not permitted under 9s Section shall pe null and vofd.’’ 

I , 

wholly owned subsidiary of New Holdco, but no such assignment shall relieve Mergerco of its t 

(iii) merge with or convert into a Texas corpofation created solely for the purpose of the Merger, * 

SECTION 2.56. Amendment to Section 9.08(a)(i) of the Agreement. 
9.08ra)U is hereby amended by replacing the clause “the maximum aggregate liability os 
Mergerco” with the following: “the maximum aggregate liability of Mergerco and New Holdco”. 
Amendment to Section 9.08(aMiv) of the Agreement. Section 9.08(aMiv) is hereby amended by 
adding a reference to “, New Holdco” after “h4ergerco” in clause (iv). 

Amendment to Section 9.08@), (c) and (d) of the Agreement. 
Section 9.08&b), Section 9.08(c) and Section 9.08(d) are hereby amended by adding a reference 
to “, New Holdco” after each reference to “Mergem”. 

SECTION 2.57. 

SECTION 2.58. Amendment to Appendix A. t 

(a) The definition of “Additional Per Share Consideration” is amended by 
deleting “$39.00” and replacing such amount with “$39.20.” 

(b) The following definition of “Afilided Holder” is added to Appendix A 
immediately following the definition of “affiliaten: 

, I  1 4  

“Afiliated Holder” shall mean each Person listed on Schedule 1 hereto, each of 
such Person’s heirs and successors, and any person to whom such Person assigns 
shares where such transferee agrees to bound by the letter agreement entered into 
by such holder pursuant to Section 3.0l(b)(ii) hereof. 

(c) The following definition of “Alien Entity” shall be added to Appendix A 
immediately following the definition of “Agreement”: 

“Alien Entity” shall have the meaning set forth in the definition of Non-U.S. 
Person. 



(d) The following definition of “Book Entry Share” shall replace the 
definition of Book Entry Share in Appendix A 

“Book En@ Share” means a book-entry share which immediately prior to the 
Effective Time represented a share of Company Common Stock. 

(e) The following definition of “Capped Holder” is added to Appendix A 
immediately following the definition of “business day”: 

“Capped Holder” shall have the meaning set forth in Section 3.OlMiii). 

Q The following definition of “Cash Consideration” is added to Appendix 
A immediately following the definition of ‘‘Cupped Holder”: 

“Cash Consideration” shall have the meaning set forth in Section 3.01fb)u. 

(9) The following definition of uCash Consideratton Share“ is added to 
Appendix A immediately following the definition of ‘‘Cash Consideration”: I 

“Cash Consideration Share” shall mean each share of Company Common Stock 
for which Parents pay Cash Consideration pursuant to Section 3.01(b) and Section 
3.010. 

(h) The following definition of “Cash Election’’ is added to Appendix A 
immediately following the definition of “Cash Consideration Share”: 

“Cash Election” shall have the meaning set forth in Section 3.01(cMiL 

(i) The following definition of “Certifiate” shall replace the definition of 
Certificate in Appendix A: 

“CertiJcate” means a certificate which immediately prior to the Effective Time 
represented a share of Company Common Stock. 

(j) The definition of “Competing ProposaJ” is amended by adding a reference 
to “, New Holdco” after the reference to Parents. 

(k) The definition of “Contacted Parries ProposaP’ is amended by adding a 
reference to “, New Holdco” after the reference to Parents. 

(1) The following definition of “Election Deadline” is added to Appendix A 
immediately following the definition of ‘‘Efleeerive Time”: 

“Election Deadline” shall have the meaning set forth in Section 3.011d) 

(m) The following definition of “Election Form Record Date” is added to 
Appendix A immediately following the definition of “Election Deadline”: 
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“Election Form Record Date” shall have the meaning set forth in 
I l l  

I 
u. 

1 ’ 4  
(n) The following definition of “Elections” is added to ApPendiT A 

t 
immediately following the definition of “Election Form Record Date”: 

“Elections” shall have the meaning set forth in Section 3.01(c)(iJ. 

(0) The definition of “Expenses” in Appendix A shall be amended by adding 
a reference to “and Form S-4” after the reference to “Proxy Statement”. 

@) The following definitiqn of L%inal Return Shares” is added to Appendix , A immediately following the definition of “financing Commibnents”: 

“Final Return Shares” shall have the meaning set forth in Section 3.0U~Wi). 

(q) The following definition of “Final Stock Election” is qded to Appendix 
A immediately following the definition of “FinalReturn Share$”: 

( 1  ... “Final Stock Election” shall have the meaning set forth in Section 3.01(Eb11). 

(r) The following definition of “Final Stock Election Notice” is added to 
Appendix A immediately following the definition of ‘LFinal Stock Election”: 

“Final’Stock Election Notice” shall have the meaning set forth in &&g w. 
(s) The following definition of “Final Stock Election Shares” is added to 

Appendix A. immediately following the definition of “Final Stock Election Notice”: 

“Final Stock Election Shares” shall have the meaning set forth in 
3.01kMvi). 

(t) The following definition of “First Allocation Distributable Shares“ is 
added to Appendix A immediately following the definition of “Final Stock Election Shares“: 

“Fitst ‘Allocation Distributable Shares” shall have the meaning set forth in 
Section 3.01(Mi). 

(u) The following definition of LLFirst Allocation Stock Election Shares” is 
added to Appendix A immediately following the definition of “First Allocation Disfributbble 
Shares“: 

“First Allocation Stock Election Shares” shall have the meaning set forth ... in Section 3.01(e1(111). 

(v) The following definition of “First Individual Cutback Shares” is added 
to Appendix A immediately following the definition of “First Allocation Stock Election 
Shares”: 
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“First Individual Cutback Shares” shall have the meaning set forth in 
3.01 (a)fiiil. 

(w) 

’ ’ 

I ’  t t  

The following definition of “First Prorated Returned Shares“ is’addefl to 
I 

“ I  

t 
Appendix A immediately following the deFt ion  of L‘First Individual Cutback Shares”: 

“First Allocation Returned Shares” shall have the meaning set forth in Section 
3.0 1 (el(ii). 

(x) The following definition of “Form of Election” is added to Appendix A 
immediately following the definition of “Foreign Antitrust Laws”: 

u 

t 
I 

“Form of Election” shall have the meaning set forth in Section 3.01(cMi). 

(y) The following definition of “Form S-4” is added to Appendix A 
immediately following the definition of “Form of Election”: 

I 
“Form S-4” shall have the meaniqg set forth in,Section 4.12. 

(z) 

, I  

The following definition of “Gross Electing Option Shares” is added to 
Appendix A immediately following the definition of “Governmental Authoriry”: I 

“Gross Electing Option Shares” shall have the meaning set forth in Section 
3.01 fcMii). 

(7) The following definition of, “Independent Directors” i s  added ,to 
Appendix A immediately following the definition of “Zndeniure”: 

“Independent Directors” shall mean members of the board of directors of the 

employees (including former employees) of the Company. 
Company who are not representatives of the Parents or their Affiliates or t 

(bb) The following definition of “IndividuaI Cap” is added to Appendix A 
immediately following the definition of “Zndependent Director”: 

“Individual Cap” shall have the meaning set forth in Section 3.010. 

(cc) 
4 ,  I .I 

The following definition of “IrrevocabIe Option Election” is added to 
Appendix A immediately following the definition of “Zndividual Cap”: 

“Zrrevocable Option Election” shall have the meaning set forth in 
3.OI(cMii). 

(dd) The following definition of “Letter of Transmittal“ is added to Appendix 
A immediately following the definition of “Law”: 

“Letter of TransmittaP’ means a letter prepared by the Paying Agent, with 
reasonable approval of New Holdco and the Company, which shall, among other 
things, (x) specify that delivery of Certificates and Book Entry Shares be effected, 
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